[image: image1.png]



A primer on updating Municipal Codes for Nonconforming Uses and Noncomplying Structures

1. Nonconforming Uses and Noncomplying Structures (10-9a-511, U.C.A.) 
Each municipality has the responsibility of deciding which body or person acting as Land Use Authority that will hear applications on nonconforming uses and noncomplying structures. 

In 2006 changes were made to Utah law in this area. Virtually all cities and towns need to amend their ordinances pertaining to nonconforming uses. Most will need to add a new concept of noncomplying structure. The new definitions that were added are:
1. Noncomplying Structure. A structure that: 



(a) legally existed before its current land use designation; and 

(b) because of one or more subsequent land use ordinance changes, does not conform to setback, height restrictions, or other regulations, excluding those regulations that govern the use of land. 

2. Nonconforming Use.  A use of land that: 

(a)  legally existed before its current land use designation; 

(b)  has been maintained continuously since the time the land use ordinance regulation governing the land changed; and 

(c)  because of one or more subsequent land use ordinance changes, does not conform to the regulations that now govern the use of the land.

By definition, a nonconforming use is one that existed prior to a change in zoning that would prohibit such a use. Dealing with nonconforming uses can be very tricky but here are some rules that generally apply:

1. The legality of a nonconforming use is determined by its legality at the time it came into being. Was it legal at the time? Was it legally established? If not, it has no legal right to continue in its present location. Time does not buy legality. The burden of proof or legality lies with the applicant not the municipality.

2. Unless your land use ordinance makes provision for limiting the continuation of a legal nonconforming use, it may continue to exist.
3. A municipality does not need to allow for the expansion of any nonconforming use. If there are going to be circumstances when you believe they ought to be allowed to expand, those need to be detailed in your ordinance.
4.  While you can limit the existence of nonconforming uses in a number of ways, the one exception to that rule is billboards. You will need to refer to the section of the State Code that in Title10 that deals with these special creatures. (10-9a-511 U.C.A.)
There are two questions about nonconforming uses, either or both of which you may be asked to deal with if the Authority is charged with this responsibility:

1.  Is this specific use, belonging to the petitioner, a legal nonconforming use? (If so, it can continue to exist; if not, it must be altered or eliminated.); and

2.  Can this legal nonconforming use be expanded? (Not unless your land use ordinance establishes the circumstances under “which it can be done).

The rules stated above should assist you in answering either question.

In addition to the new definitions added in 2006 another change was made to this issue as well. Most cities and towns have a code provision, which allows the city to order the demolition of a nonconforming use/noncomplying structure if the building is partially destroyed by fire or other natural calamity. 
The law now requires that each city and town repeal such an ordinance and thereby allow the reconstruction of an nonconforming use/noncomplying structure that succumbs to a natural disaster. 

The issue of nonconforming uses can be very complicated. It is a good area in which to get training and the advice of your attorney or the Utah American Planning Association at www. apautah.org .
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